EUROPEAN PARLIAMENT

DIRECTORATE-GENERAL FOR INTERNAL POLICIES

POLICY DEPARTMENT
CITIZENS’RIGHTS AND CONSTITUTIONAL AFFAIRS

Constitutional Affairs

Justice, Freedom and Security

Gender Equality
Legal and Parliamentary Affairs

Petitions

WHAT SYSTEM OF

BURDEN-SHARING BETWEEN
MEMBER STATES FOR THE
RECEPTION OF ASYLUM
SEEKERS?

£SHIANIIS WNTASY 40 NOILdAD3H FHL HO4 SALVLS HAGIA IW NFIMLIF DNIHVHS-NIAUNG 40 WILSAS LVHM







EUROPEAN PARLIAMENT

DIRECTORATE GENERAL FOR INTERNAL POLICIES

POLICY DEPARTMENT C: CITIZENS' RIGHTS AND
CONSTITUTIONAL AFFAIRS

Civil Liberties, Justice and Home Affairs

What system of burden-sharingbetween
Member States for the reception of
asylum seekers?

STUDY

Abstract
In view of possible European mechanisms for sharing responsibilities in receiving

asylum seekers, there is little information on the pressures of asylum reception
borne by the Member States. This study looks at differences in asylum related
costs and pressures between Member States, allowing for a discussion on which of
these costs should be shared at European level. Finally, this study examines
policy options for how these costs could be shared between Member States.
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EXECUTIVE SUMMARY

Background

The large numbers of refugees since the 1980s have put forced migration high on
Europe’s political agenda. The vast majority of the world’s refugees are hosted by
neighbouring countries (in 2007 over 80 per cent of refugees remained within their
region of origin). Europe only hosts a fraction of this population; in 2007 Europe
only hosted 14 per cent of the world’s refugees or people in refugee like situations®.
In 2007 about 220,000 asylum applications were received within the EU27, about
half of the 2001-02 peak figure of over 420,000 asylum seekers?, and a third of the
applications during the Bosnian war in 19923, This is equivalent to one asylum
seeker per 2200 EU inhabitants®.

Moreover, although asylum figures today are higher than in the mid 1980s, the
number of asylum applications has not been steadily increasing as many assumes.
After being faced with 650,000 asylum applications during the Bosnian war in 1992,
Western European countries received less than 300,000 applications in 2000,
despite the worsening situation in Afghanistan and in many other regions®. Asylum
flows are clearly influenced by the situation in countries of origin, with those
associated with the highest number of asylum applications characterised by conflict
and human rights abuses.

There has been increased concern in tackling irregular migration among the
European Member States, which has led to an increasing focus on preventing
irregular migrants from reaching the EU. Consequently, joint efforts at border
management, under the auspices of FRONTEX, have exposed grey areas in the
international protection regime. For example, the extent of States’ responsibilities
towards asylum seekers rescued or intercepted in international waters has been
subject to debate. Operation Nautilus in 2008 illustrated the difficulties Member
States face in agreeing on who should be responsible for asylum seekers amongst
irregular migrants intercepted at sea’. Member States have also been hampered by

1 See UNHCR Global Report 2007 Annex

2 Source: Eurostat

% Thielemann, E. (2004), Why European Policy Harmonization Undermines Refugee Burden-Sharing,
European Journal of Migration and Law, Vol. 6, No. 1, pp. 43-61.

4 Source: Eurostat

5 Thielemann, E. (2004), Why European Policy Harmonization Undermines Refugee Burden-Sharing,
European Journal of Migration and Law, Vol. 6, No. 1, pp. 43-61.

5 Ibid.

” The 2008 Nautilus operation focused on the flow of migration between North Africa and Italy and Malta.
However, the operation was by some considered unsuccessful, as it ‘failed’ to divert anyone back to
North Africa. The failure was attributed to “the difference of opinion concerning the responsibility of
migrants saved at sea”. See http://www.hrw.org/en/node/85582/section/9#_ftn86 and
http://www.frontex.europa.eu/newsroom/news_releases/art36.html

12
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the lack of an agreed protocol to assign responsibility for any asylum seekers
amongst the irregular migrants.

Some Member States, notably Malta, have protested at the uneven distribution of
asylum seekers between EU Member States, and their experiences of particular
pressures resulting from their geographical situation. Linked to this, European
parliamentarians, NGOs, some Member States and other stakeholders have
repeatedly pointed out that the Dublin system allocates responsibility for asylum
seekers without attempting to share it equitably. The pressures on EU border
countries have been a particularly contentious part of this discussion, but the
discussion is not limited to these. In the last six years, Sweden has for example
received 40% of the 100,000 Iraqgis who have claimed asylum in the EU3.

In spite of the EU commitment to create a Common European Asylum System,
standards vary widely between Member States and the chances of being granted
protection are so different that it has been compared to a lottery®. As a result
Member States, interest organisations and European Institutions have all called for
a European solidarity approach to address current substantial responsibility-
sharing problems.

Aim of the study

The current study aims to provide information and evidence to inform the ongoing
debates. This is largely based on three overarching questions:

e What are the asylum related costs borne by Member States?
e Which of these costs could be shared at European level?

e How could these costs be shared?

The first question includes a discussion of how to measure asylum related costs and
how to compare them. It also involves empirical evidence on the value of these
costs, and aims to provide benchmarks that can be used to evaluate the effective
balance of effort between Member States.

The second question relates to a distinction between EU competencies and Member
State responsibilities.*® An important aspect of this distinction is to consider the
difference between costs associated with implementing European asylum legislation
and national policy responses beyond complying with set standards. Such
responses may relate to certain activities that are particularly costly (e.g.

8 Oweis, K. Y. (2009), Sweden urges Europe to take more Iraqi refugees, Reuters 5 March 2009.

® ECRE (2009), Sharing Responsibility for Refugee Protection in Europe: Dublin Reconsidered, policy
paper, 31 March 2008.

1% 1t should be noted that the term “competencies” is not used in its strict legal sense throughout this
study.

13
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detention) or the duration of certain activities, which will have implications for the
costs involved (e.g. duration of the application procedure). To answer this question,
this study aims to provide information on relative asylum costs in areas that are
relevant for a European responsibility-sharing debate.

The third question is forward-looking, and implies a discussion of different policy
options for responsibility-sharing of asylum reception between Member States and
examining how different options will have different levels of impact. The political
feasibility of the policy options plays an important role in this regard.

This study focuses on two different measures of pressures on the Member
States: costs associated with the reception of asylum seekers up to and
including the point of decision and possible return, and relative measures of
capacity, particularly with regards to numbers of asylum applicants. Where
relevant, resettlement is used to inform the study.

This study makes a distinction between direct and indirect or intangible
costs, as well as between costs associated with implementation of
European legislation and national policy responses. The focus of this study
is on direct costs and as far as possible on costs associated with the
implementation of European legislation.

In doing so, this study also looks at different types of mechanisms for sharing
responsibilities that remain within the European competencies as set out in the
Treaties.

Why should Member States share asylum responsibilities?

With each Member State being a party to the Geneva Convention, the European
Convention on Human Rights and other human rights instruments, they
have a duty to respect refugees’ rights and a particular responsibility to ensure
minimum standards for asylum seekers. This has been reinforced at European level
by Article 78 TFEU and instruments have been established to deal with asylum
related challenges, such as the migration solidarity funds. Additionally Article 80
TFEU (‘'Lisbon Treaty') states that ‘The policies of the Union set out in this
Chapter and their implementation shall be governed by the principle of solidarity
and fair sharing of responsibility, including its financial implications, between the
Member States’**.

11 http://www.lisbon-treaty.org/wcm/the-lisbon-treaty/treaty-on-the-functioning-of-the-european-union-
and-comments/part-3-union-policies-and-internal-actions/title-iv-area-of-freedom-security-and-
justice/chapter-2-policies-on-border-checks-asylum-and-immigration/347-article-63a.html
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Moreover, there are grounds for responsibility sharing beyond legal commitments
and calls for European solidarity.

Firstly, the current system presents a clear risk to the Single Market and its free
movement provisions. Although the Schengen agreement, along with the 2004
European Parliament and Council Directive?, has led to a unified external border of
the Schengen area, there are few obstacles for asylum seekers. Imbalances in the
distribution of responsibilities for asylum seekers that result from their secondary
movements within the Schengen area, challenges the principle of free movement.
Given concerns about becoming overburdened as a result of such flows, individual
states might even be forced to contemplate reintroducing or enhancing internal
border controls in the absence of joint initiatives to share the responsibility for
asylum seekers. It is necessary to share responsibilities for asylum seekers
coming iIinto Europe to maintain existing European principles and
agreements. As without such policies, there is a risk of some of the most
fundamental principles and proudest achievements of the Single Market to be called
into question again.

Moreover, there is a need to practically coordinate a European response. In the
case of border management, a unilateral response from one Member State in
managing its external border will most likely only shift the pressure to other
Member States. Increased sea controls of the Spanish border in 2008, which was
supported by Frontex, was considered to have added pressures on other
Mediterranean countries®*. While the number of irregular boat arrivals to the Canary
Islands was said to have dropped by 74 percent from 2006 to 2008, boat arrivals
were said to have increased by 64 percent in Italy in the same period*. Hence,
there is a need for practical mechanisms that coordinate the European response to
manage not only asylum seekers coming into Europe but also other
migrant groups in line with international commitments to international
protection.

There is also an insurance based logic for responsibility-sharing. States with
more capacity now may be willing to make a greater contribution if that would
guarantee assistance from other Member States in the event that they faced higher
pressure in the future. The motivation for a country disproportionately affected by
asylum flows is obvious, but even if a country is currently in that situation,
participating in responsibility-sharing measures can be seen as insurance against
the risk of unilaterally having to deal with disproportionate pressures in the
future. A Common European Asylum System provides a fundamental framework for

12 see Council Directive 2004/38/EC

13 @stergaard, M. (2008), Europe’s ‘Boat people’: Mixed Migration Flows by Sea into Southern Europe -
Report of the Rapporteur to the Committee on Migration, Refugees, and Population, Parliamentary
Assembly, Council of Europe, July 11, 2008.

14 UNHCR (2009), Refugee Protection and international migration: A review of UNHCR’s role in the
Canary Islands, Spain, April 2009.
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Member States for this. The unpredictability of asylum flows as the result of geo-
political situations makes such motivations particularly relevant. As an example, the
number of asylum seekers coming into the UK dropped to 25,930 in 2008* from a
peak of 84,130 in 2002)*. It is clear that patterns are likely to change again and
that there is no guarantee that a Member State with relatively low asylum numbers
today will not experience disproportionate pressures at some point in the future.

Moreover, responsibility-sharing initiatives discourage free-riding. Asylum and
refugee protection can be seen as an ‘international public good’. By granting refuge
to displaced persons, host countries provide a public good from which all Member
States benefit. Enhanced security and stability can be regarded as the principal
collective benefit that is accruing to Member States. However, in practice this can
create an incentive for countries to try and free-ride on the protection efforts of
others and, in this situation, refugee protection contributions can be expected to be
provided at suboptimal levels. As States often fear that the expression of
willingness to contribute might mean that they will also be the ones who end up
footing the bill, collective goods such as refugee protection are undersupplied. A
Common European Asylum system is in this sense essential to counteract
such tendencies and to ensure that asylum reception remains to be seen as
a collective responsibility.

There is unfortunately a widespread belief among host countries that states with
relatively more lenient asylum and refugee policies will come to be regarded as a
‘soft touch’ and will consequently have to cope with a disproportionately high
number of refugees. To counter this, destination countries which have been
concerned about their reception capacities have engaged in attempts to outperform
each other when it comes to the introduction of new restrictive policy measures.
The aim of these efforts has been to make a country’s asylum rules more restrictive
relative to other potential host countries and ultimately to deter displaced person
from applying in a particular country. With a European commitment to the Geneva
Convention, the European Convention on Human Rights and other human
rights instruments, and in particular Article 63.1 of the Treaty of Nice, EU
Member States have a duty to respect the rights of refugees and asylum seekers.

Past efforts to share Europe’s responsibility for refugee protection have at best not
been very effective and at worst are far from realisation. The Council Directive on
Temporary Protection in the Case of Mass Influx*’ has yet to be invoked, and
ad hoc examples have been more symbolic than anything else, as they have had a
negligible impact on costs and overall pressures on the country in question*®. While

* Home Office (2008), Control of immigration: Statistics United Kingdom 2008, Statistical Bulletin
14/09, August 2009.

1% ICAR (2004) Asylum in the election: Bulletin No. 1, Speech by Mark Oaten, 20 September 2004.

7 Council Directive 2001/55/EC of 20 July 2001

18 gee for example France offering to take a limited number of asylum seekers from Malta in 2009, and
the Netherlands doing the same in 2006
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proposals for EU responsibility-sharing mechanisms have been made,
Member States have failed to reach agreement on them?. Proposals for
reform of the Dublin Regulation that include responsibility-sharing elements appear
not to have been well received by Member States. The legislative work in progress
setting standards for asylum reception will have little value without a meaningful
form of responsibility-sharing between Member States. Hence, there is an
imperative need to find equitable solutions for sharing asylum responsibilities that
are proportionate to the challenges. Also, the European Parliament has now called
clearly for “an open debate on the various options available with a view to the
establishment of a compulsory mechanism to provide for effective solidarity, in
particular by means of internal reallocation.?°

KEY FINDINGS

e Overall refugee numbers in Europe are relatively low. In 2007 Europe only
hosted 14 per cent of the world’s refugees or people in refugee-like
situations. In 2007 about 220,000 asylum applications were received
within the EU27, only just over half the 2001-02 peak of over 420,000
asylum seekers, and about a third of the peak of 1992. This is equivalent
to less than one asylum seeker per 2200 European inhabitants.

e The total size of asylum spending reported by Member States is
relatively low. The total size of direct spending by each Member State has
generally not been more than the equivalent of 1/14™ of the international
aid target of 0.7 per cent of Gross National Income. At €4,160m EU wide,
these total asylum-related costs to EU Member States in 2007 are less than
what UK citizens spent on pets and pet food in the same year?’.

e Asylum pressures pose different challenges for different countries.
For some countries the physical constraints of national systems, such as the
capacity to accommodate asylum seekers, will outweigh the actual
expenditure on asylum as the most important challenge. In others the costs

1° See the Finnish proposal of 2004 and German proposal of the early 90s.

20 European Parliament resolution of 25 novembre 2009 on Communication from the Commission to the
European Parliament and the Council — An area of freedom, security and justice serving the citizen —
Stockholm programme, paragraph 55 25/11/2009 T7-0090/2009 (not yet published in the OJ)

2! see UK Office of National Statistics (2009), Family Spending and Family Expenditure Survey 1997—
2007, 15 September 2009, p. 84. According to this survey is the total weekly expenditure on pets and
pet food £82m which is equal to about €115m a week and €5,966m a year.
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of receiving asylum seekers will be more important than the existence of
infrastructural capacity to receive them. This is often combined with social
and political challenges associated with asylum reception, i.e. the pressure
of the national political environment.

e In some countries, asylum applications only constitute a small part of
undocumented migrants coming into and / or residing in the country,
whereas in others this is proportionally a large group. There is hence an
issue of asylum related vs. refugee related costs; i.e. costs for new-comers
and costs for established refugee communities. For example, this study has
shown that Germany and the Netherlands experience more pressures from a
refugee perspective than from an asylum perspective. For this reason
European asylum measures need to be coordinated and aligned with
other measures in managing immigration challenges and migration flows
into Europe.

e While the public debate tends to focus on absolute numbers of asylum
seekers, the pressure on member states and their capacity to handle those
numbers can only be meaningfully assessed by looking at relative
numbers. If the numbers of asylum seekers are compared to capacity
indicators, such as GDP, population size and population density, a different
picture of asylum pressures emerges. This means that certain European
countries face disproportionate asylum pressures compared to
others, and that numbers must be compared to capacity.

e An effective responsibility-sharing mechanism would need to
consider both the number of asylum seekers, as well as asylum
costs. Financial compensation or administrative support will not change the
physical constraints of Member States in receiving asylum seekers.

e Some countries face disproportionately high asylum costs, with the
share of asylum spending in relation to GDP being 1000 times higher in
some Member States (e.g. Malta) than others (e.g. Portugal) in 2007. When
cost of living is taken into account, the differences remain large.

e Countries with low numbers of asylum seekers tend to have high
unit costs. Compared to cost of living, Estonia has for example the third
highest unit cost, while the number of asylum seekers in 2007 was limited to
15 applications.

e Some high cost characteristics of national asylum systems could be
regarded as avoidable, such as a greater use of detention or long
asylum procedures. The UK spends two thirds more per asylum
application than Sweden, but detention accounts for 25% of the total, while
in Sweden it represents less than 4% of the total costs reported.

e If no additional responsibility sharing measures are introduced and current
proposals are not implemented, there will continue to be a highly
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uneven distribution of asylum costs and pressures across Europe.
This study shows that there are critical differences between Member States
and the costs they carry for receiving asylum seekers.

Current measures in place or under discussion are not enough to
provide for equitable responsibility-sharing. The relative contribution of
these measures will have little impact on the costs and responsibilities of
Member States for asylum seekers.

To make a significant impact, funding for financial compensation
needs to increase notably. For example, an increase of nearly one billion
EUR would result in some changes, but countries under particular pressure
(such as Malta) would still carry disproportionate costs.

A financial compensation mechanism, for example an expanded
European Refugee Fund (ERF), could reduce some inequalities in the
distribution of asylum costs. A capacity-based fund model would
potentially be more effective than a per application compensation
mechanism. This would require a substantial expansion of the ERF or
an equivalent funding mechanism.

A mechanism based on relative measures will be more effective at
evening out differences in relative pressures/capacities, rather than
absolute measures (e.g. number of applications).

Small variations in the type of indicators or in the weight given to them
when calculating asylum pressures produces noticeable differences in
results. This means that agreeing on common indicators for measuring
pressures on Member States risks becoming politicised. At the same time
this is a precondition for achieving meaningful responsibility-sharing.

Only physical relocation of asylum seekers will make a significant
contribution to a more equitable distribution of asylum costs across Member
States. If this is to avoid generating significant human costs and
additional costs to the Member States, it is crucial that this is based
on a voluntary relocation of the asylum seeker.

Ensuring that relocation is voluntary on the part of the asylum
seeker will make a responsibility-sharing mechanism more effective.
As soon as the system requires asylum seekers to remain in a country
against their will, costs escalate (e.g. of detention, determination of MS
responsible and transfer). The Member State will therefore require more
compensation. Allowing movement within Europe will reduce the overall
costs of asylum reception.

Relocation schemes require mutual recognition of positive asylum decisions.
For the distribution of asylum seekers to be fair, relocation schemes
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would also require implementation of common standards in
reception conditions and qualification.
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Recommendations

This study has shown that a combination of actions is required. These actions
should reflect the different challenges faced by different countries. Challenges,
options and possible impact have been systematised in the chart below.

Table 1: Challenges, options and possible impact

Centralisation | Voluntary Financial Capacity Dublin
of services /| dispersal compensation | building waiver

practical
support

Low

Capacity Medium
Costs Low High Medium High Low

elli([e-|NWA Medium High Medium Low High
social

impact

Based on this framework and existing discussions on responsibility-sharing
mechanisms, Members of the European Parliament and other EU policy-
makers could consider the political feasibility of the following
recommendations:

Any potential responsibility sharing system will need to be able to cope with
significant changes in asylum pressures, such as those resulting from major
conflicts and other major humanitarian developments.

The use of emergency measures in the event of mass influxes of refugees could be
expanded. The draft budget for 2010 (see Chapter 18 03 on Common Immigration
and Asylum Policies) shows that this is technically feasible.

The role and budgets of the migration solidarity funds (particularly the European
Refugee Fund and the Integration fund) could be expanded. This requires increased
commitment and expenditure by Member States.

The role and budget of the European Asylum Support Office could be expanded. The
draft budget for 2010 does not adequately reflect the resource need of the EASO to
have real impact.

Member States under particular pressure could be eligible for greater financial

compensation, either under the migration solidarity funds or funding available in
the event of mass influxes of refugees.
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Member States and European Institutions could promote capacity-building for
systems that do not have economies of scale, as well as systems that have low
numbers of asylum seekers. This could be administered / coordinated by the EASO.

The Dublin regulation could address inequitable distribution of asylum seekers and
costs in assigning the responsibility of a Member State to receive asylum seekers.
This could be implemented by waiving responsibilities of the Member State
responsible if that country is under particular pressure. Other revisions could
include introducing time limits for take back requests.

Additional measures could be considered for physical (re-) distribution of asylum
seekers within the European Union.

Any distribution mechanisms could be based on relative numbers rather than
absolute numbers. The measure could include GDP and population size, as well as
the actual number of asylum seekers.

Measures such as financial compensation, practical cooperation and capacity-
building could trigger ad-hoc actions at European level or coordinated actions, such
as administrative support on assessing applications or voluntary dispersal
mechanisms.

A common monitoring framework could be developed to monitor the
implementation of responsibility-sharing measures and asylum legislation, by
expanding the 2007 regulation on Migration Statistics. This could be implemented
by the European Asylum Support Office.

Internal relocation may need to be explored thoroughly as a distribution
mechanism, with particular attention to the preconditions for such a measure to be
successful and the practical implications for Member States. The costs and benefits
of various options for physical distribution of asylum seekers may need to be
assessed.

Costs and benefits of allowing asylum seekers free movement within the European
Union could be explored.

The budgetary impact of distribution mechanisms (e.g. financial compensation,
support when there are particular pressures on specific Member States) needs to be
thoroughly assessed in an impact assessment. This includes costs and benefits of
joint processing of applications.

A detailed comparative assessment could be made with regards to the rights and
benefits of asylum seekers and refugees in different Member States so as to assess
the indirect costs and benefits of asylum reception. This could include long-term
costs and benefits beyond the point of decision.
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National policy makers could consider the political feasibility of the
following recommendations:

Member States could provide emergency accommodation to alleviate pressures on
Member States under particular pressure. This could be based on agreed principles
for measuring challenges.

Member States could increase their commitment to and funding for the European
migration solidarity funds and the European Asylum Support Office.

Member States could take practical steps towards a more equitable sharing of
responsibility by strengthening the capacity of national systems through pooling
more of their resources and expertise. For example, this may include:
- sharing information, such as country of origin information
- making resources (e.g. staff, funding, translation) available to support
teams
- taking on specific case loads
- gathering initial information and carrying out initial analysis of asylum
applications
- providing information to new arrivals.
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1. INTRODUCTION

The following six chapters and five Appendices present the results of the study
‘What system of burden-sharing between Member States for the reception of
asylum seekers?’

In order to facilitate the interpretation of findings, this introduction includes a
summary of the background and aim of the study, followed by a clarification of the
scope and terminology of the study and an overview of the contents of the report.

1.1. Background

An overall rise in the number of refugees since the 1980s has put forced migration
high on Europe’s political agenda. The vast majority of the world’s refugees are
hosted by neighbouring countries (in 2007 over 80 per cent of refugees remained
within their region of origin) and Europe only hosts a fraction of this
population; in 2007 Europe only hosted 14 per cent of the world’s refugees or
people in refugee like situations??. In 2007 about 220,000 asylum applications were
received within the EU27, only just over half the 2001-02 peak of over 420,000
asylum seekers®. This is equivalent to one asylum seeker per more than
2200 European inhabitants?*.

Moreover, although asylum figures today are higher than in the mid 1980s, the
number of asylum applications is not steadily increasing as many assume?®. Asylum
flows are clearly influenced by specific (often violent) conflicts in specific countries
of origin. After being faced with 650,000 asylum applications during the Bosnian
war in 1992, Western European countries received less than 300.000 applications in
2000, despite the worsening situation in Afghanistan and in many other regions.

Nevertheless, there has been increased dissatisfaction with the system for
international protection among European stakeholders, culminating in situations
such as the operation Nautilus in 2008 because of a lack of protocol for determining
responsibilities of intercepted migrants by Frontex?’. A range of European
institutions, international organisations and States have considered the degree to

22 see UNHCR Global Report 2007 Annex

2 gource: Eurostat

2% Source: Eurostat

2 Thielemann, E. (2004), Why European Policy Harmonization Undermines Refugee Burden-Sharing,
European Journal of Migration and Law, Vol. 6, No. 1, pp. 43-61.

2% bid.

27 The 2008 Nautilus operation focused on the flow of migration between North Africa and Italy and
Malta. However, the operation was not successful, as it failed to divert anyone back to North Africa. The
failure was attributed to “the difference of opinion concerning the responsibility of migrants saved at
sea.”, see http://www.hrw.org/en/node/85582/section/9#_ftn86 and
http://www.frontex.europa.eu/newsroom/news_releases/art36.html

24



‘What system of burden-sharing between Member States for the reception of asylum seekers?’

which the distribution of asylum seekers among European countries has
been uneven, with some countries dealing with disproportionate numbers relative
to their capacity to receive asylum seekers. The pressures on EU border countries
have been a particularly contentious part of this discussion, but the discussion is
not limited to these. For example, in the last six years, Sweden has received 40%
of the 100,000 Iragis who have claimed asylum in the EU%.

In spite of EU commitment to create a Common European Asylum System,
standards vary widely between Member States and the chances of being granted
protection are so different that it has been compared to a lottery®. As a result
Member States, interest organisations and European Institutions have all called for
a European solidarity approach to address current substantial responsibility-
sharing problems.

1.2. Aim of the study

The current study aims to provide information and evidence to inform the ongoing
debates. This is largely based on three overarching questions:

e What are the asylum related costs borne by Member States?
e Which of these costs should be shared at European level?

e How should these costs be shared?

The first question includes a discussion of how to measure asylum related costs and
how to compare them. It also involves empirical evidence on the value of these
costs, and aims to provide benchmarks that can be used to evaluate the effective
balance of effort between Member States.

The second question relates to a distinction between EU competencies and Member
State responsibilities.®* An important aspect of this distinction is to consider the
difference between costs related to the implementation of European asylum
legislation and national policy responses. Such responses may relate to a reception
model that goes beyond the minimum standards defined in European legislation
and should arguably not be subject to sharing at European level. For example, legal
aid, potentially a significant cost for Member States, is not guaranteed for initial
decision under the Procedures Directive, yet it may make a vital contribution to
ensuring the safety of decisions, as well as helping to avoid unnecessary and costly
appeals and thereby contributing to a more efficient system. To answer this

28 Oweis, K. Y. (2009), Sweden urges Europe to take more Iragi refugees, Reuters 5 March 2009.

2° ECRE (2009), Sharing Responsibility for Refugee Protection in Europe: Dublin Reconsidered, policy
paper, 31 March 200

%0 1t should be noted that the term “competencies” is not used in its strict legal sense throughout this
study.
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question, this study aims to provide information on relative asylum costs in areas
that are relevant for a European responsibility-sharing debate.

The third question is forward-looking, and implies a discussion of different policy
options for responsibility-sharing of asylum reception between Member States and
examining how different options will have different levels of impact. The political
feasibility of the policy options plays an important role in this regard.

In answering these three questions, the aim of this study is to provide initial
recommendations to the EU institutions and national governments to achieve a
more appropriate and equitable distribution of asylum related pressures on the
Member States.

1.3. ‘Burden-sharing’ or ‘Responsibility-sharing’?

The term ‘burden-sharing’ is often used to reflect the way the debate about the
perceived and real inequalities in the distribution of costs that accrue when
dealing with displaced persons and refugees has been conducted. While
governments refer to asylum seekers mainly as a cost category and therefore
discuss “burden”-sharing, non-governmental organisations (NGOs) tend to focus on
the need to protect and prefer the term “responsibility”-sharing.

NGOs such as ECRE have repeatedly called for more positive political leadership
against the widespread misperception that refugees and asylum seekers necessarily
place “burdens” upon their host societies.® Publications since the mid 1990 prefer
to refer to “responsibility”-sharing instead of “burden”-sharing. The argument is
based on Article 14 (1) of the Universal Declaration of Human Rights which states
that “Everyone has the right to seek and to enjoy in other countries asylum from
persecution.” This is also endorsed by the UNHCR.

This study, undertaken for the European Parliament’s LIBE committee, was
contracted under the title “What system of burden-sharing between Member States
for the reception of asylum seekers?” The authors recognise the fact that debates
on asylum seekers are held indeed as debates on “burdens” by most politicians and
media but would also like to emphasise their commitment to the principle of human
rights and solidarity which form the underlying argument to refer to
“responsibilities” instead. This defers for the potentially negative connotations that
‘burden’ may have on the understanding of Member States with regards to the
reception of asylum seekers. Furthermore, as the Geneva Convention underpins the
legislative framework of the European Institutions, it is considered more effective to
use the term “responsibility” than “burden”.

31 EU Policy on Minimum Guarantees for Asylum Procedures: NGO's Shared Concerns, 1995. "Safe Third
Countries": Myths and Realities, 1995. Position on Sharing the Responsibility: Protecting Refugees and
Displaced Persons in the context of Large Scale Arrivals, 1996. Protection Beyond Europe, 2009
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1.4. Scope and terminology of the study

The scope is defined by three main variables: who and what to include, as well as
the framework of EU competencies in this area.

A relatively wide definition of ‘persons of concern’ could be adopted in accordance
with existing EU legislation. For example, Article 3 of the European Refugee Fund
Decision identifies the target groups covered by the European Refugee Fund Il
actions as follows®?:

(1) any third-country nationals or stateless persons having the status defined by
the Geneva Convention of 28 July 1951 relating to the Status of Refugees and the
1967 Protocol thereto and permitted to reside as refugees in one of the Member
States;

(2) any third-country nationals or stateless persons enjoying a form of subsidiary
protection within the meaning of Council Directive 2004/83/EC of 29 April 2004
(Official Journal L304 of 30/9/2004) on minimum standards for the qualification and
status of third country nationals or stateless persons as refugees or as persons,
who otherwise need international protection and the content of the protection
granted;

(3) any third-country nationals or stateless persons who have applied for one of the
forms of protection described in points 1 and 2;

(4) any third-country nationals or stateless persons enjoying temporary protection
within the meaning of Directive 2001/55/EC.

This terminology includes asylum-seekers, refugees, and persons given subsidiary
protection. Existing legislation, like the ERF regulations, do not make a distinction
between these different individuals in terms of ‘burdens/responsibilities’ imposed on
receiving countries.

For the purpose of the study, asylum seekers are seen as one stage of a process
that includes the wider population of undocumented migrants coming into Europe.
There are two main challenges associated with this. Firstly, there is a question as to
whether costs incurred in dealing with asylums seekers before they apply for
asylum, or after their claim has been made and they are no longer asylum seekers,
should be considered.

Secondly, ‘up-stream’ actions tend to be aimed at undocumented migrants in
general, and costs relating exclusively to asylum seekers in e.g. rescue at sea
operations is often not possible to disaggregate. Similarly, ‘downstream’ costs
relating to the support and integration of refugees and other persons qualifying for
protection (asylum seekers who receive a positive decision on their claim) may not
be separable for asylum seekers. If the asylum seeker is granted protection, this

3232 gee Council Decision 2004/904/EC

27



Policy Department C: Citizens’ Rights and Constitutional Affairs

becomes an integration discussion, where services and costs are often not
separated from those of other migrants.

This study considers public expenditure disaggregated for asylum seekers from
the point of arrival up to and including either the granting of protection or
the return of declined applicants. With the help of Member State officials, the
approach of the study has been to focus on annual direct costs borne mainly by
national authorities during these stages of the asylum process. This approach
leaves the matter open as to what kind of protection is granted at the end of the
process, or indeed whether the person seeking protection is granted protection or
not.

A distinction is made between minimum direct costs as required by EU or
international legislation and costs associated with specific national policy responses.
In addition to this, one should consider indirect costs such as costs to the
education or health care system (beyond those required by EU legislation and
falling outside explicit budget lines for asylum seekers), as well as intangible
costs to local, regional or national communities for example in the form of
social impact. In addition to the costs, there are also considerations to make for
benefits to the host country, such as long term contribution to the economy if
granted protection. Along with the human costs of the different responsibility-
sharing options considered in this study, these issues are indirectly addressed when
discussing both the political feasibility of options and their effect on asylum seekers.

To make a useful contribution to the European debates on responsibility-sharing,
the third variable looks at the European competencies in the area of asylum and
compares this to what remain national competencies. This is to clarify what the
common costs are that should be shared, and what asylum costs constitute
matters of national policy. Specific attention is paid to both the legal power of the
European communities as grounded in the Treaties, and specific instruments either
in place or under discussion. For this discussion, a distinction is made between
legislative, financial and coordinative instruments. These are all mapped to the
different European competencies as set out in the treaties.
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This study focuses on two different measures of pressures on the Member
States: costs associated with the reception of asylum seekers up to and
including the point of decision and possible return, and relative measures of
pressures and capacity, particularly with regards to numbers of asylum
applicants. Where relevant, refugee and resettlement debates are used to
inform the study.

This study makes a distinction between direct, indirect and intangible costs,
as well as between costs associated with implementation of European
legislation and national policy responses. The focus of this study is on
direct costs and as far as possible on costs associated with the implementation
of European legislation.

In doing so, this study also looks at different types of mechanisms for sharing
responsibilities that remain within the European competencies as set out in the
Treaties.

To facilitate the reading of this report, the table below provides definitions on the
terminology used.

Table 2: Definitions of terminology used in this report

Asylum Seeker Refers to persons who move across international borders
in search of protection or who have applied for protection
as a refugee under the 1951 Geneva Convention and are
awaiting the determination of their status.

Refugee Individuals who have left their country in the belief that
they cannot or should not return to it in the near future,
although they might hope to do so if conditions permit.
In this usage, the category includes those recognised
under the Geneva Convention but also those who
have applied for refugee (or a subsidiary)
protection status.

Geneva Refers to persons who have been granted protection
Convention under the 1951 Convention on the Status of Refugees.
refugee

Pressures on Refers to the costs and impact experienced by

Member States Member States with regards to reception of asylum
seekers in particular and refugees in general. This is at
times used interchangeably with ‘costs’.

Responsibility- Refers to mechanisms for the distribution of
sharing pressures across the Member States based on a number
of different solidarity mechanisms. This is often known as
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‘burden-sharing’.

Distribution Refers to formula that aims to distribute pressures
key with defined indicators and weighting of indicators

1.5. Structure of the report

The second chapter of this report picks up on the scope section of this introduction.
It provides further detail of motivations for Member States to share asylum
pressures, who and what should be included in measuring costs associated with
asylum reception, as well as mechanisms in place and under discussion that are
within the European competencies to share such costs.

The third chapter of this report introduces an index methodology that allows for the
measuring of both asylum pressures and the capacity of the Member States to
receive the asylum flows. In this section, the number of asylum applicants is used
as an indicator of asylum pressure.

The fourth chapter of this report contains the cost analysis of data collected from
public authorities (and publicly available sources) on the costs associated with
asylum reception. An important focus of this chapter is on making the costs
comparable between Member States.

The fifth chapter of this report identifies four policy options for contributing to the
achievement of the objectives of the Common European Asylum System, and
provides analysis on how costs and pressures are likely to change if these options
are implemented. It also looks at the political feasibility of those options.

The sixth chapter of this report contains the conclusions of the study, and the
recommendations that the study team are making for the future of a Common
European Asylum System.

In addition to the chapters above, this report includes the following annexes:

e Annex 1: Theoretical considerations for defining the scope and typologising
responsibility-sharing at European level

e Annex 2: Theoretical approach to developing an index methodology for
differences in responsibilities between Member States

e Annex 3: Overview of asylum trends

e Annex 4: Methodology of the study
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2.SETTING THE SCENE

Before embarking on an analysis of the pressures involved in asylum reception for
the Member States, this chapter provides a conceptual framework for the study. In
other words, before looking at the level of costs and pressures on the Member
States and discussing these costs and how they could be shared at European level,
it is important to clarify the following:

¢ Why should Member States share asylum responsibilities? The first
section focuses on possible Member State motivations for sharing;

¢ Who and what is relevant to include? The second section focuses on the
limits of a responsibility-sharing mechanism, with a clear distinction between
common European costs and general costs borne by Member States; and

e What can the European Community do? The third section focuses on the
European instruments available to achieve a more equitable sharing of
costs, considered within the framework of the EU competencies as they have
been set out in the treaties.

In addition to these key questions, this chapter also provides examples of practices
at national level on dispersal schemes and principles for allocation.

2.1. Why should Member States share responsibilities

Sharing responsibilities of asylum flows entering Europe is not only a commitment
of solidarity between Member States, although this is prominent in political
developments. A Common European Asylum System is necessary for several
reasons.

Firstly, there are clear risks associated with the Single Market and its free
movement provisions within the current system. Although the Schengen
agreement, along with the 2004 European Parliament and Council Directive®, has
led to a unified external border of the Schengen area, without sharing the
responsibility for asylum seekers the principle of free movement is challenged.
Individual states might even be forced to contemplate reintroducing or enhancing
border controls in the absence of joint initiatives in this area, as asylum seekers are
not free to move between Member States. It is necessary to share
responsibilities for asylum seekers coming into Europe to keep in line with
existing European principles and agreements.

Moreover, there is a need for practically coordinating a European response. In the
case of border management, a unilateral response from one Member State in

32 See Directive 2004/38/EC on the right to move and reside freely
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managing its external border will most likely only shift the pressure to other
Member States. Increased sea controls of the Spanish border in 2008, supported by
Frontex, were considered to ‘almost certainly [have] had an impact, in particular
during the periods the operations have been in operation’*. While the number of
irregular boat arrivals to the Canary lIslands, was said to have dropped by 74
percent from 2006 to 2008, boat arrivals was said to have increased by 64 percent
in Italy in the same period*®*. Hence, there is a need for practical mechanisms that
coordinate the European response to manage not only asylum seekers coming
into Europe but also other migrant groups in line with international
commitments to international protection.

There is also an insurance based logic for responsibility-sharing. The motivation
for a country disproportionately affected by asylum flows is obvious, but even if a
country is currently not disproportionately affected by asylum flows, participating in
responsibility-sharing measures can be seen as insurance against the risk of
unilaterally having to deal with disproportionate pressures in the future. A Common
European Asylum System provides a fundamental framework for Member States for
this. The unpredictability of asylum flows as the result of geo-political situations
makes such motivations particularly relevant. As an example, the number of
asylum seekers coming into the UK has dropped to 25,930 in 2008%* since its peak
in 2002 (84,130)%, thus making it less critical for the UK to participate in European
responsibility sharing measures today. However, looking back to the 2002 peak as
well as the steady increase of the numbers during the 80s, it is clear that patterns
are likely to change and that there is no guarantee that a Member State will not
experience disproportionate pressures in the future.

From a traditional state perspective, the uncontrolled mass movements of displaced
persons across international borders can undermine the security objectives of
countries in the region of destination. Hence, Member States can be assumed to
have an interest to contribute to refugee protection and hence asylum reception as
a common European system.

Moreover, a number of scholars, most prominently Suhrke (1998: 399-400), have
suggested that refugee protection (and hence asylum reception) has important
‘international public good’ characteristics which means that receiving countries are
faced with significant collective action problems. Suhrke (1998) argues that by
granting refuge to displaced persons, host countries provide a public good from
which all states benefit. She underlines the positive externalities (spill-ins) resulting

34 @stergaard, M. (2008), Europe’s ‘Boat people’: Mixed Migration Flows by Sea into Southern Europe -
Report of the Rapporteur to the Committee on Migration, Refugees, and Population, Parliamentary
Assembly, Council of Europe, July 11, 2008.

35 UNHCR (2009), Refugee Protection and international migration: A review of UNHCR’s role in the
Canary lIslands, Spain, April 2009.

36 Home Office (2008), Control of immigration: Statistics United Kingdom 2008, Statistical Bulletin
14/09, August 2009.

57 ICAR (2004), Asylum in the election: Bulletin No. 1, Speech by Mark Oaten, 20 September 2004.
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from one country’s refugee protection effort to another. From this perspective,
enhanced security and stability can be regarded as the principal collective benefit
that is accruing to countries in the region of destination. Accommodation of
displaced persons (in particular in the case of mass influx) can be expected to
reduce the risk of them fuelling and spreading the conflict refugees are fleeing
from. As a collective benefit, Europe has made international commitment to
refugee protection with e.g. the Treaty of Nice.

However, in practice this creates an incentive for countries to hope for positive
spill-ins and they may try to conceal their true preferences as to the extent to
which they would like to see asylum issues to be addressed. By avoiding such
issues, they may be able to free-ride on the efforts of others, and hence
refugee protection contributions can be expected to be provided at suboptimal
levels. There are powerful incentives for individual states to avoid contributing
resources to international collective goods. As they fear that the expression of
willingness to contribute might mean that they will also be the ones who end up
footing the bill, collective goods such as refugee protection are undersupplied. A
Common European Asylum system is in this sense essential to counteract
such tendencies.

Arguably even more compromised as a result of collective action problems,
however, are the security interests of individual protection seekers and states'
interests in protecting those. Attempts by states to escape disproportionate
pressures in this area have frequently led to responsibility-shifting dynamics in the
wake of which established protection standards have been undermined. There is a
widespread belief among host countries that states with relatively more lenient
asylum and refugee policies will come to be regarded as a ‘soft touch’ and will
consequently have to cope with a disproportionately high number of refugees. To
counter this, destination countries which have been concerned about their reception
capacities have engaged in attempts to outperform each other when it comes to the
introduction of new restrictive policy measures. The aim of these efforts has been
to make a country’s asylum rules more restrictive relative to other potential host
countries and ultimately to deter displaced person from applying in a particular
country. As countries have sought to copy deterrence measures introduced by other
states, the result has been a ‘race to the bottom’ in protection standards that has
fundamentally challenged and is in some cases undermined the security interests of
forced migrants.

With a European commitment to the Geneva Convention, the European
Convention on Human Rights and other human rights instruments and in
particular Article 63.1 of the Treaty of Nice, EU Member States have a duty to
respect refugees’ rights and a particular responsibility to ensure minimum
standards for asylum seekers.
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2.2. Who and what to include

Sharing responsibilities for asylum seekers is not necessarily straightforward. To
arrive at possible mechanisms for doing so, this section includes a discussion on
whom and what to include when discussing the sharing of asylum reception
pressures between Member States.

2.2.1. An asylum process overview

The following figure provides an overview of the steps an asylum seeker goes
through to obtain asylum, and hence emphasises the areas where Member States
bear particular costs associated with asylum reception.

The figure is not a visualisation of EC asylum legislations, but text in bold refers
explicitly to European legislation.

Figure 1: Overview of the asylum process
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The figure above illustrates possible steps of the asylum process. This is not to say
that all steps will necessarily relate to all asylum seekers, but that cost areas such
as appeal and return are still highly relevant when looking at asylum reception
costs.

Firstly, the box in the figure illustrates cost areas that are directly relevant to

measuring costs of asylum reception. The figure hence emphasises a certain
overlap with other policy areas, such as immigration with regards to border
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management costs for other migrant groups such as economic migrants as well as
post-decision costs of integration / qualification measures.

Starting on the left with border management (e.g. interception at sea, customs
control etc.), the figure emphasises that these are not costs that are exclusively
related to asylum reception. Not all arrivals will be asylum seekers and hence costs
relate to e.g. managing the arrival and entry of economic migrants or other legal
migrants. With regards to the arrival of a possible asylum seeker (far left), it is
important to highlight that this does relates to both undocumented migrants and
migrants arriving with different kind of statuses (visa for work, spouse, study etc.)
and that the person may only feel compelled to apply for asylum years after
arriving, once their visas expire or when circumstances change in their country of
origin. The group of non-asylum seekers hence covers a wide range of people. That
said, the arrival of new asylum seekers in Europe remains an important step of the
asylum process. Particular costs associated with Member State border management
have not been collected as part of this study, but costs associated with the
coordination of border management under Frontex are considered.

The next steps include the registration of the asylum application, which leads to
specific processing costs. After the registration of the application, there may be a
determination of responsibility according to the Dublin Il regulation, where
asylum seekers may be transferred to other Member States. Determining
responsibilities under the Dublin regulation implies physical relocation of the asylum
seeker, and implies costs of transfer from one Member State to another. From this
point, the person is a valid asylum applicant as long as he or she is in the
procedure. This means that the applicant will go through the next steps of the
assessment of their claim, where in the case of refusal, the applicant has a right to
appeal the decision. If the application is accepted the person is recognised as a
refugee and consequently no longer an asylum seeker, as indicated in the figure
above. If the application is declined, there could be appeal and / or return costs
that should also be considered as part of the process.

During this whole process, the Member States are committed to providing certain
reception standards such as accommodation, schooling of minors and health
care. The figure shows that such costs are relevant all the way up to actual return
or acceptance of asylum application, although the asylum seekers’ entitlements to
housing, health, education etc. vary greatly between Member States®. Parallel to
the provision of reception standards, there are often explicit costs associated with
the use of detention. Similarly to providing reception standards, such costs are
also relevant all the way up to actual return of acceptance of the asylum
application.

%8 See e.g. EC impact assessment for the proposal to reform the Reception Directive SEC(2008)2944
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Post-decision, integration or qualification measures can also be considered
relevant (e.g. accommodation, social security, vocational training) although
similarly to border management, such costs are overlapping with other policy areas
(immigration in particular).

The latter raises a discussion on whether there should be a cut-off point for
carrying costs, and possibly at what point a Member State should stop carrying
the costs of asylum reception, for example at the point of decision or after a
specific time-period after the asylum seeker has been granted international
protection. Although this is not within the scope of the current study, it is important
to factor in the restricted movement of an asylum seeker before and after being
granted protection on the long-term costs in a Member State. Similarly, it is also
important to factor in the long-term benefits to a country in granting protection
to asylum seekers.

2.2.2. Direct, indirect and intangible costs

The costs associated with asylum reception can be categorised into three groups,
namely direct, indirect and intangible costs. This distinction sets the first
parameter for what costs to consider when discussing options for responsibility-
sharing mechanisms. With particular relevance to the current assignment, this
distinction says something about what can be measured and hence their
relevance to European responsibility-sharing. It is also important to note that
some measures will impact on all of these costs (e.g. relocation schemes), whereas
others will only impact on direct costs (e.g. centralised country of origin information
under EASO). For this reason, the next two chapters look at both the relative
number of asylum seekers as well as the costs involved.

Direct cost refer to explicitly defined costs and budgets for asylum reception in each
Member State. In this category, one can make a further distinction between
minimum costs as defined in the EU legal framework, and Member State
‘voluntary’ costs that is national policy which goes beyond the EU legal
framework (i.e. independently of EU legislation), such as the use of detention /
custody. Such a distinction highlights the necessity of considering national policy
responses as an important factor when discussing the basis for a more equitable
distribution of asylum costs across Europe. An example of a direct national policy
response cost is the use of detention. As detention has been showed to be a costly
activity, the extent to which detention is used in a Member State will have an
important impact on the overall direct costs borne by that country.

Indirect costs refer to costs that are not directly measurable, as costs are borne by
a wide range of stakeholders and relate to the asylum seekers access to general
public services. In many countries, these costs are neither specifically budgeted for
nor are they recorded. An illustration of the difference between direct and indirect
costs can be found in the UK, where initial health care provision is an identifiable
cost but ad-hoc use of the NHS is not recorded. For example, if an asylum seeker
walks into an accident and emergency room, his or her status as an asylum seeker
is not recorded.
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In addition to these two categories, it is useful to consider intangible costs as a
separate category. This is to account for issues like the impact of asylum reception
on the local community or other types of social costs. More importantly, there are
significant intangible costs for the asylum seeker themselves. This is however
beyond the scope of the current study.

2.2.3. Some factors to consider

While considering these costs, there are certain variables that are particularly
important to take into account as they will have specific impact on a Member
States asylum related costs. It is important to note that this section is not
exhaustive, but that it highlights some significant factors to take into account when
considering asylum costs.

Looking towards the European legislation, Member State compliance to the
asylum related Directives is imperative. Although there is no exhaustive
information on this topic, several studies have shown that the level of compliance
varies greatly between Member States, and that certain countries are far from
providing the standards as they have been set out in the European Directives. Low
costs in some Member States may be an indicator of non-compliance with minimum
standards.

Related to the national policy response argument above, the use of detention is
another variable that will have an important impact on the asylum related costs in a
country. Studies have not only showed that detention is much more costly than
open accommodation, but also that the use of detention is disproportionate in
certain countries.

Another important element is the effectiveness of the asylum processing
system, where the duration of the application assessment can be a useful
indicator. Certain countries have particularly long assessment periods, which will
have a significant impact on such costs as for the provision of reception conditions.
An example can be found in Austria’s response to the Green Paper on the future
Common European Asylum System, which highlights the problems of backlogs of
asylum applications:

“At the start of 2006, there was a backlog of 27 000 files pending appeal. The avoidable
additional cost of providing for asylum seekers while waiting for this backlog to be cleared will be
approximately €325 million” *°

On the other hand, systems that over-emphasise speed may risk making unsafe
decisions (e.g. in NL). In 2003, for example, Human Rights Watch warned that the

%% Correspondence of the Austrian Chamber of Commerce, Vienna to DG JLS, 27 August 2007, Ref. Rp
1587/07/DrES/MH, Response to the Green Paper. Italic not in original version.
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Dutch accelerated procedure carried “an unnecessarily high risk that the procedure
will result in violations of the Netherlands' non-refoulement obligations”#. Since
then, the Council of Europe has noted the proliferation of accelerated asylum
procedures across Europe, problematic aspects of which include the use of safe
country notions, procedures at the border for dealing with asylum seekers and the
(absence of) a right of appeal with suspensive effect. This brings the risk of
refoulement and “increases the risk of asylum procedures in Europe becoming a
lottery for asylum seekers”#, ECRE argues that the length and expense of asylum
systems as a whole can be reduced by ‘frontloading’ investment in high quality
initial decisions, with all the necessary safeguards.* Moreover, the study survey
showed that certain countries have particularly high costs associated with the set
up of new systems, such as fingerprinting under EURODAC and Dublin Il. Annual
costs in the early years may therefore be high, compared to long-term costs.

2.2.4. Individual cost items associated with asylum reception

As part of this study, individual cost items were mapped based on existing asylum
regulations and presented to Member State representatives, who were asked to
rate the highest costs in their country (and validate conclusions in a second survey
round). The results of this consultation are shown in the table below, as individual
cost items have been grouped into two groups: particularly high costs and other
costs.

The results are based on responses from policy related representatives from 21
Member States in the first survey round, and 16 Member States in the second
round.

4% Human Rights Watch (2003), Fleeting refuge: The Triumph of Efficiency over Protection in Dutch
Asylum Policy, April 2003.

41 Council of Europe, Parliamentary Assembly of the Council of Europe Resolution 1471 (2005):
Accelerated asylum procedures in Council of Europe member states.

42 ECRE (2005), The Way Forward: Europe’s role in the global refugee protection system. Towards Fair
and Efficient Asylum Systems in Europe, September 2005.
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Table 3: Overview of particularly high and other costs associated with asylum reception

Partic
ularly
high
costs

Council Directive
2003/9/EC
(Reception
conditions)

Housing

Material reception
conditions (food,
clothing,
communication)
Health care (emergency
care, treatment,
rehabilitation, medical
screening)
Translation,
interpretation

Schooling of minors
Financial allowances
Special needs
assistance for
vulnerable groups
Legal assistance
Employment related /
vocational training /
practical employment
experience

Staff training
Information material

Council
Regulation EC no

343/2003 (Dublin

regulation)

Taking and storing
fingerprints
Detention / custody
Costs of travel and
escorts

Preparing proof and
evidence for
transfer requests
Processing transfer
requests

Transit zones

Council Directive
2004/83/EC
(Qualification)

Family reunion
Social security
Health care
Accommodation
Integration facilities

Issuing of residence
permits

Issuing of travel
documents

Vocational training
Education

Social welfare

Support of
unaccompanied minors
Special needs health care
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Council Directive
2005/85/EC
(Procedure)

Assessment of application

Translation /
interpretation

Legal aid

Interviews

Appeals

Legal costs (hearings
etc.)

Preparation of
documentation/info
Reporting during
application process

Col information material
Negotiations with third
countries

Staff training

Detention

Provision of ad-hoc
humanitarian protection
to refused applicants

Council Directive
2005/85/EC (Return)

Travel costs
Escorted return
Custody

Financial incentives

Translation / interpretation

Medical support
Negotiations with third
country

Staff training
Accommodation
(voluntary)

Schooling for minors
Life skills training
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2.3. EU competencies and Member State responsibilities

The previous section set out some parameters for who to consider and what to
include. The following two chapters will build on this framework, and look explicitly
at the pressures on the Member States.

However, before doing so it is useful to look at what the European Community can
do to address inequitable distribution of asylum pressures across the Member
States. This section therefore looks at the legal foundation of EU competencies on
asylum policy, policy instruments and how these reflect the different cost items. It
also looks at the extent to which responsibility sharing is currently being addressed.
Moreover, this section proposes a typologisation of policy instruments to consider.

2.3.1. The legal foundation of EU competencies on asylum policy

Until the entry into force of the Amstardam Treaty in 1999, asylum policy was
located in the intergovernmental Third Pillar of the EU, where initiative is shared
between the Commission and the Member States, Council voting is unanimous, and
the European Parliament’s role is limited to a consultation partner. The available
legislative tools in this pillar are common positions, framework decisions, decisions,
and conventions.

With the entry into force of the Treaty of Amsterdam, asylum policy was moved to
the First Pillar with a five year transition period. Following this, the European
Commission was granted the sole right of initiative and the European Parliament
co-decision powers, while voting in the Council was based on qualified majority.
This continues after the entry into force of the Lisbon Treaty where the ordinary
legislative procedure applies. As a result, the European Parliament is able to take
an active role in the debates on asylum related responsibility-sharing, as it has
particularly with the new proposals on e.g. the Reception Conditions Directive and
Dublin I11.

In its resolution of 2 September 2008 on the evaluation of the Dublin system the
European Parliament asks "the Commission to bring forward proposals for burden-
sharing mechanisms which could be put in place in order to help alleviate the
disproportionate load which could fall on certain Member States, in particular the
border Member States, but do not fit into the Dublin system”.* It further asks the
Commission to amend Articles 19 and 20 of the Dublin Regulation on 'taking charge
and taking back’, so as to provide applicants with an automatic suspensory right of
appeal against a decision to transfer responsibility to another Member State under
the Dublin Regulation”*.

43 European Parliament, European Parliament resolution of 2 September 2008 on the evaluation of the
Dublin system, Point 5.
44 Ibid., Point 10
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The Lisbon Treaty provides that the tasks of the EU should be to develop a common
policy on asylum, subsidiary, and temporary protection to ensure that third country
nationals requiring protection are offered appropriate status.

2.3.2. EU competencies and policy instruments

Now in the second phase of the Common European Asylum System, European
asylum legislation has not only been introduced but is also currently under
revision*s. Moreover, increased practical cooperation, joint processing of asylum
applications and centralising functions such as country of origin information are
currently under discussion under the Commission adopted proposal for a European
Asylum Support Office (EASO), as is the expansion of the solidarity funds such as
the European Refugee Fund“. Although the specific functions of EASO remains to
be confirmed, it opens up a wide range of opportunities for supporting Member
States under particular asylum pressure.

The following table links the specific competencies of the EU as set out in the
treaties*” to specific policy instruments.

%5 The Justice and Home Affairs Council discussed the five proposal of the asylum package in its
Luxembourg meeting on 4-5 June 2009 according to Council of the European Union (2009), Press
Release 10551/09, ECRE (2009), Weekly Bulletin 05 June 2009.

46 Council of the European Union (2009), Press Release 10551/09, ECRE (2009), Weekly Bulletin 05 June
2009. and Vucheva, E. (2009), Cool reception to compulsory EU sharing of asylum ‘burden’,
EUObserver.com, 5 June 2009.

47 See Consolidated versions of the Treaty on European Union and the Treaty on the functioning of the
European Union (2008/C 115/01)
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Table 4: EU competencies mapped against policy instruments implemented / discussed

Treaty Legislative instruments Financial instruments Coordination measures

Uniform status of
asylum for nationals of
third countries

Uniform status of
subsidiary protection
for nationals of third
countries

Common system of
temporary protection

Common procedures
for the granting and
withdrawing of
uniform asylum or
subsidiary protection
status

Council Directive
2004/83/EC of 29 April 2004
on qualification — minimum
standards

Council Directive
2004/83/EC of 29 April 2004
on qualification — minimum
standards

Council Directive
2001/55/EC of 20 July 2001
on the event of a mass influx of
displaced persons

Council Directive
2005/85/EC of 1 December
2005 on procedures — minimum
standards

European Refugee Fund (e.g. for
policy harmonisation, emergency
measures)

European Asylum Support Office
(e.g. joint processing, asylum expert
teams for MS under particular
pressure, coordinated country of
origin information, voluntary internal
reallocation)
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European Asylum Support Office
(e.g. joint processing, asylum expert
teams for MS under particular
pressure, coordinated country of
origin information, voluntary internal
reallocation)

European Asylum Support Office
(e.g. joint processing, asylum expert
teams for MS under particular
pressure, coordinated country of
origin information, voluntary internal
reallocation)

European Asylum Support Office
(e.g. joint processing, asylum expert
teams for MS under particular
pressure, coordinated country of
origin information, voluntary internal
reallocation)

Practical training

European Asylum Support Office
(e.g. joint processing, asylum expert
teams for MS 